BEFORE THE FEDERAL ELECTION COMMISSION

In the Matter of

)
The Rick Hill for Congress Committee, ) MURs 4568, 4633, 4634 and
and Gary F. Demaree, as treasurer ) 4736 -

)

BRIEF OF THE RICK HILL FOR CONGRESS COMMITTEE
IN SUPPORT OF NO PROBABLE CAUSE

The Rick Hill for Congress Committee, and Gary F. Demaree, as treasurer
(“Committee™) respectfully submit this brief pursuant to 2 U.S.C. § 437g(a)(3) and urge
the Federal Election Commission (“FEC” or “Commission™) to find no pfobable cause
that the Committee violated either 2 U.S.C. § 434, 441a(f), or 441b. Accordingly, the
recommendation of the Office of General Counsel should be rejected. Indeed, under any
circumstances, the Commission should use its prosecqtorial discretion and dismiss this
case against the Committee.

L STATEMENT OF THE CASE

The General Counsel’s Brief of August 10, 2001 (“Brief™) is unbalanced. It
reflects an incomplete recitation of the law combined with a one-sided perspective of the
facts. It ignores absolute and unrefuted sworn testimony from the Committee that it did
not ask any third party to prepare issue advocacy, express advocacy, or phone banks on
it’s behalf. In fact, the testimony from all sides is unequivocal that the Committee was
blind sided by the advertising at issue in this case to the point where it feared losing the
election because the advertisements addressed a subject that the candidate vowed not to
raise during the election. But, disregarding this testimony, the Brief weaves a tale of

what it calls circumstantial evidence in order to make a probable cause recommendation
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to the Commission. It is hard to imagine how, on the one hand, the General Counsel’s
Office could recommend that the Commission take no further action in MURs 4291, ez
al. ("MUR 4291"") against the American Federation of Labor and Congress of Industrial
Organizations, ef al., while at the same time recogni.zing that there was an extraordinary
degree of interconnectedness between the AFL-CIO and the recipient committees, and on
the other hand, recommend to the Commission that it pursue this case against the
Committee. These two recommendations cannot be squared with one another. This
matter must be dismissed. '
IL APPLICABLE LAW

The General Counsel’s Brief of August 10, 2001 purports to use the standard
adopted by the Commission in the wake of FEC v. The Christian Coalition, 52 F. Supp.
2d 45(D.D.C. 1999). As noted in the Brief, that standard requires either an explicit
request or suggestion by the candidate or an authorized agent of the candidate that an

(1%

“‘expressive” expenditure be made, or *’absent a request or suggestion of the candidate or
an authorized agent, an expressive expenditure becomes ‘coordinated’ where the
candidate or her agents can exercise control over, or where there has been substantial
discussion or negotiation between the campaign and the spender over, a communication’s
(1) contents; (2) timing; (3) location, mode or intended audience (e.g., choice between

newspaper or radio advertisement); or (4) ‘volume’ (e.g., number of copies of printed

materials or frequency of media spots).” Brief at 5. Curiously, the Brief in this matter .

! Nor can this recommendation be squared with the Commission’s decision to take no further action

against the Coalition or any candidates in MUR 4624, also at the reccommendation of the General Counsel.
See General Counsel’s Brief in MUR 4624, at pp. 45-47.
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omits the further analysis provided to the Commission in MUR 4291. That General

Counsel’s Report states:

The court also discussed what it termed the “’insider trading’ or
conspiracy standard” of coordination. Specifically, the court addressed to
what extent contacts or ties between an expender and a campaign, such as
the fact that an individual worked for the expender and the campaign and
was privy to non-public information, giving rise to an inference that there
was coordination with respect to the expressive expenditures by the
expender. Christian Coalition, 52 F. Supp. 2d at 89-97. The court found
that such contacts or ties alone would not be sufficient to establish
.coordination unless there was also evidence of “discussion or negotiation”

regarding the expenditures.
General Counsel’s Report in MUR 4291 at 10. While the Brief does not so state it

appears that the General Counsel’s Office is relying on this “conspiracy standard” to

advance its case.’

In addition, the Brief’ s recitation of the legal standard is further incomplete.
While the Brief, in a footnote (at 4, n.5), acknowledges that the Commission passed a
new regulation regarding Coordinated General Public Political Communications, the
Brief does not identify the requirements of those regulations or the Commission’s

rationale behind those regulations.

2 However, as seen below, all the information that Triad leamed about the Rick Hill Committee was
public information, not non-public information.
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Specifically, in adopting the regulations, the Commission quoted from the court’s
admonishment that “the standard for coordination must be restrictive, limiting the
universe of cases triggering potential enforcement actions to those situations in which the
coordination is extensive enough to make the potential for corruption through legislative
quid pro quo palpable without chilling protected contact between the candidates and
corporations and unions.” 52 F. Supp. 2d at 88-89, cited at 65 Fed. Reg. 76140
(December 6, 2000). Thus, the Commission adopted the following regulation:

An expenditure for a general public political
communication is considered to be coordinated with a
candidate or party committee if the communication —

(1)  Is paid for by any person other than the candidate,
the candidate's authorized committee, or a party committee,
and

(2) Is created, produced or distributed—

(1) At the request or suggestion of the candidate, the
candidate's authorized committee, a party committee, or
agent of any of the foregoing;

(1)  After the candidate or candidate's agent, or a party
committee or its agent, has exercised control or decision-
making authority over content, timing, location, mode,
intended audience, volume of distribution, or frequency of
placement of that communication; or

(111)  After substantial discussion or negotiation between
the creator, producer or distributor of the communication,
or the person paying for the communication, and the
candidate, the candidate's authorized committee, a party
committee, or the agent of such candidate or commiittee,
regarding the content, timing, location, mode, intended
audience, volume of distribution or frequency of placement
of that communication, the result of which is collaboration
or agreement. Substantial discussion or negotiation may be
evidenced by one or more meetings, conversations or



283044202727

conferences regarding the value or importance of the
communication for a particular election.

(d)  Exception. A candidate's or political party's
response to an inquiry regarding the candidate's or party's
position on legislative or public policy issues does not
alone make the communication coordinated.

11 C.F.R. § 100.23(c).” As shown below, nothing in the documents, and nothing about
the contacis between the Rick Hil! for Congress Committee and Triad rise to the level of
coordination pursuant to this standard.
HI. THE FACTS

The Brief’s presentation of this case is misleading from the start. It suggest that
the case was generated through the complaint of the Montana Democratic Party.
However, the Montana Democratic Party came to the table as an afterthought. The truth,
buried in a footnote (n.1), is that the Rick Hill for Congress Committee filed a complaint
against Citizens for Reform immediately after it began airing advertisements in Montana
with respect to Bill Yellowtail in October, 1996. The Committee was desperate to get the
advertisements off the air and swore in its complaint to the Commission that the
advertisements were not authorized by the Committee. Unfortunately, the Committee’s
plea for help was turned into a near five year investigation against the Committee.*

Moreover, unlike the AFL-CIO matter, where the General Counsel sought, and accepted

s The regulation does not use the term “expressive coordinated expenditure,” but replaces it with
“general public political communication™ as defined in 11 C.F.R. § 100.23(e)(i).

‘ The General Counsel’s Brief suggest that Citizens for Reform also paid for phone banks in
Montana. The Committee was not aware of such phone banks until the General Counsel’s staff earlier this
year represented to the Committee in the course of depositions and interviews of the candidate and other
witnesses that Citizens for Reform had paid for phone banks. We note, however, that the Hill Committee
raised sufficient funds to run its own phone banks.
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at face value the Committees’ denials of any contact with respect to the AFL-CIO’s
Icommunications to the general pubiic, the General Counsel’s Brief proposes to reject not
only the Committee’s denial of any communication with Citizens for Reform in it’s
complaint to the Commission®, but it’s repeated denials in response to the Comniission’s
subpoena, as well as the denials of each of the Committee personnel and agents as well as
the personnel and agents of Triad with whom the General Counsel’s office spoke or
deposed.
A. The Real Facts
The facts from the Committee’s perspective are straightforward. Sometime in
September, 1996 the Committee was contacted by a representative of Triad who set up a
meeting between Carolyn Malenick and the Congressman.® At that time, Triad explained
that it was
a newly formed national donor-based organization whose
participants from the business world are seeking to maximize their
political contributions to GOP candidates. It’s not a PAC or a

committee. They hope to build a network of contributors to
counter the union’s donor network for Democrats.

Committee Response to Subpoena, Bates Stamped Document 1. Mr. Hill met with Triad
on a prearranged trip to Washington. The meeting lasted about 2 hour. Hill Deposition

at 107. Mr. Hill’s impression when he left the meeting was still that Triad was trying to

3 At the time of the complaint, the Committee had no idea that Triad was in any way affiliated with
Citizens for Reform. Moreover, the Committee only knows this to be a fact because of the Commission’s
statemnent that 1t is so and evidence provided to the Committee upon request from the General Counsel’s
office.

6 The Brief states (at 11, n.11) that, in fact, the Committee was contracted early in 1996 by Jason
Oliver, but Mr. Oliver could not identify who, if anybody, he spoke to at the Committee, and the Brief does
not offer any substantiating phone records.
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determine if it was going to recommend that individual contributors make contributions
to his campaign, id. at 115, and that Triad would send someone to Montana to audit his
campaign to assist in this determination. ]d, at 116. That meeting was scheduled for
September 24 when Mr. Rodriguez of Triad came to the Hill campaign offices and spoke
to various individuals.” About a month later, in late October, the Hill campaign did, in
fact, get at least one contribution from a Triad related individual, and possibly up-to five

such contributions.® Committee Subpoena Response, Bates Stamped Documents 4-6.

Then, in late OctoBer, when Mr. Hill wa§ either dead-even or ahead in the polls
(depending on the poll), an organization called Citizens for Reform starting airing ads
regarding Bill Yellowtail. The Committee had never heard of Citizens for Reform and
the Committee had no idea th;t these ads were going to be aired. The Committee did
everything in its power to stop the ads because Mr. Hill had pledged not to raise Mr.
Yellowtail’s past history in the Campaign, and even though a third party was doing these
ads, the uninformed public would clearly attribute the ads to the Hill Campaign. Thus,
the campaign found out who Citizens for Reform’s lawyer was, asked that Citizens for

Reform cease and desist, called on the television stations to stop airing the ads, and filed

! The Brief states that there were several phone calls between Rodriguez and Company between
September 12 and the date of the meeting on September 24. Meetings don’t set themselves up. It would
be perplexing if there were no such phone calls.

s Meredith O’Rourke testified that Triad often gave a heads up call to committees when
contributions by Triad clients were being made to contributors, O’Rourke Deposition at 503, possibly
explaining additional calls to the Committee in October.
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a complaint with the FEC. Mr. Hill was “concerned about.what the consequences of
those ads would be” fearing that they could be “perilous” to his campaign. Hill
Deposition at 161, 162. See also Akey Deposition at 181 -182, and 184 (*I thought that it
(the ads) would potentially be the one thing that could sink the campaign.”) The
television stations complied and stopped the ads. Nobody within the Hill organization
ever knew that phone banks were done by Citizens for Reform until the Commission told
them that this was so. See e.g. Hill Deposition at 166; Akey Deposition at 188.
Moreover, not until some years later did the Committee learn that Citizens for Reform
was in any way associated with Triad.
B. ed in e e
There are numerous exculpatory facts that the Brief simply omits or minimizes,
and there are numerous other facts that the Brief seems to misrepresent or from which the
General Counsel’s office draws unsubstantiated conclusions. These facts are as follows:
e Neither Triad nor Citizens for Reform “exposed” Bill Yellowtail. Rather, Bill
Yellowtail’s past became a matter of public discussion during the primary
debates when one of Bill Yellowtail’s Democratic opponents *“exposed”
allegations regarding Mr. Yellowtail’s wife beating, failure to pay child
support, and burglary conviction. It was at that point, in February of 1996,
when Mr. Yellowtail’s past “became a subject of considerable national
attention.” Hill Deposition at 173-174.
e The Hill campaign had a specific understanding of what Triad was -- an

organization created to make recommendations to its members as to which
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federal candidates to support with contributions and that the recommendation
~ process entailed an i.nterview with the candidate and the candidate’s campaign
1o determine the candidate’s viability. See Hill Response to Subpoena; Hill
Deposition; Akey Deposition. This was precisely what Triad told those
candidates with whom it spoke and met. See Oliver Deposition at 30, 94;
" Rodriguez Deposition at 41, 49, 124.

e At the time of the audit of the Hill Committee, Carlos Rodriguez was unaware
that Triad would be managing issue advocacy for any issue advocacy
committee. Indeed, even the stipulation cited by the Brief indicates that there
was no arrangement or agreement between Triad and Citizens for Reform
before September 26, 1996, days after the Triad audit of the Hill Committee.
Moreover, the Hill Committee had no reason to ask Triad to do any ad since
Triad’s function, as explained to it was to recommend to Triad’s clients
candidates to whom the clients should make a contribution, not to engage in
issue advocacy.’

e While the Brief asserts without citation (at 13) that Carlos Rodriguez
performed a two day audit of the Committee, the Committee records show that

Mr. Rodriguez visited on September 24. This is consistent with Mr.

N Even Jason Oliver testified that he had no idea that Triad would manage any issue advocacy

campaigns at the time he was making the phone calls so heavily relied upon in the General Counsel’s Brief.
Oliver Deposition at 119.
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Rodriguez’s testimony that he visited the Committee on September 24, and

that his audits generally lasted approximately 1 hour, not 1 % days."

e The General Counsel’s Brief leaves one with the impression that Mr. Hill’s

éampaign pledge not to use Mr. Yellowtail’s personal history was a constant
source of discussion within the campaign. Brief at 18-19 (“the evidence
shows that his campaign continued to debate the desirability of using these ads
as campaign issues,”) relying on Congressman Hill’s Deposition. This was
simply not so. Congressman Hill was quite clear when he said - “That was the
clarification I was trying to make with respéct I think to all of them. I think
those that opposed I think were opposed to my decision to take it off the table,
as opposed to advocating we use them.” Hill Deposition at 72. Further, as
Larry Akey testified, once the candidate took the pledge not to discuss those
issues, they were simply “off the table.” Akey Deposition at 162. See also id.

at 116."

Mr. Hill did have a fuzzy recollection that he may have seen Mr. Rodriguez around the Triad

offices for a 1 ' days, but this is not corroborated by any of the other testimony, nor by Mr. Hill’s own
schedule. See¢ Subpoena Response, Bates Stamped Document 2; Hill Deposition at 140.

Mr. Hill would also have testified to this fact had he been asked.

10
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Contrary to the Brief’s assertion that “Mr. Yellowtail reportedly was leading
Mr. Hill in the polls prior to the CR advertising campaign . . .” and that “Mr.
Hill won with 50% of the vote, as opposed to 46% for Mr. Yellowtail and 4%
for a third party candidate” (Brief at 22), an independent poll conducted
October 18-21 showed that Mr. Hill had actually taken the lead in the polls,
41%-36% prior to the Citizens for Reform ads running. See Exhibit 1.
Moreover, Congressman Hill did not win by 50-46-4 as alleged in the Brief,
but by a 9 point margin over Mr. Yellowtail, 52-43-4, confirming that he was
running away with the election prior to the ads ever hitting the air. Michael
Barone and Grant Ujifusa with Richard E. Cohen, The Almanac of American
Politics (National Journal 1997), at 859. Ermring with regard to such a basic
fact undermines the Brief’s credibility.

Other Relevant Testimony From the Triad Depositions Obtained
Without The Benefit of C Examinati

Jason Oliver’s Deposition

The General Counsel’s Brief (at 10-11) seems to suggest that Jason Oliver
obtained information from each campaign exclusively by contacting the
campaign and asking the campaign a series of questions. However, Mr.
Oliver testified repeatedly that he got information from many sources other
than the campaigns including periodicals, “newspaper accounts, Internet, roll
call, the typical — public sources that you don’t normally see in California we
would get them faxed to us.” Oliver Deposition at 33. See also id. at 68, 86,

107, 113. As previously noted, Mr. Yellowtail’s past was a matter of great

11
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national attention by February of 1996. Moreover, these pre-audits were
prepared by Mr. Oliver in advance of any on-site visits indicating that many
issues were identified by Mr. Oliver without any discussion with the
campaigns. See also Rodriguez Deposition at i35, 247.

e When asked if Triad had been asked to run issue ads, Mr. Oliver stated “We
were never asked to run issue ads to my knowledge.” ]d. at 116 (emphasis
added). Moreover, Mr. Oliver had no specific recollection of calling the Rick
Hill Campaign with respect to what issues it might like if an organization were
going to make issue ads, but rather admitted that he was basing his testimony
on generalities. Id. at 131, 132. In fact, Mr. Oliver later clarified that “[a]s I
said earlier about all the house campaigns, all the information was obtained
through — with the exception of Montana — through the telephone set — the
telephone calls I referred to. Id. at 194 (emphasis added).”? Moreover, as
noted earlier, even when making these calls, Mr. Oliver also testified that he
was unaware that Citizens for Reform would be doing any advertising on
behalf of any candidates. Id. at 119.

e When asked whether he knew the basis for Triad’s recommendations as to
which districts Citizens for Reform should be active in, Mr. Oliver responded
“I don’t know what the full basis was of what went into Carolyn’s

determinations. I know part of it was the information I obtained in the audit

12

This is one in a series of examples of misrepresentations in the Brief about the testimony of the
witnesses.

12
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process.” Id. At 39. Further elucidating on how the districts were chosen, Mr.
Oliver stated that “ﬁuicﬂly if it was a race where there was a clear contrast
between the various candidates that were in the race, I know that was in a
&etermination, the information that was obtained in the audits such as what are
l hree i , . 2 Wl ; hree i
opponent’s going to run on? That was a factor.” id. at 40 (emphasis added.)

e When asked for specific recollections about preparing scripts, Mr. Oliver
testified that the only one he had a specific recollection of was the Montana
issue education ad and that “I actually asked Carlos for permission to write
that one because I really — from having done the audits, had no respect for the
candidate that was running in there, and I thought the people of Montana had a
right to know that they had an opportunity not to elect someone who took a
swing at his wife.” Id. at 103. This testimony refutes any inference that the
Hill campaign asked for the ad or coordinated regarding its content, but
indicates that Triad and Citizens for Reform took it upon themselves to create
an ad addressing Bill Yellowtail’s past.”” Further, when specifically asked
whether he knew how Montana was selected for an issue ad, Mr. Oliver did
not testify that it was because the Hill campaign asked for such an ad, but
rather because the Hill campaign was in the top tier of districts selected by

Triad as a target. ]d, at 104. This top-tier was created by Triad in relation to

1 This is corroborated by Ms. O’Rourke’s testimony that the Hill ad was run because it was an issue

of import to Triad clients. O’Rourke Deposition at 495.

13
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its primary function, which was to suggest to Triad clients races in which they

‘'may want to contribute. -

Finally, when asked what kind of feedback that Triad got from the campaigns
on the issue ads, Mr. Oliver stated quite explicitly “The only thing I ever

heard, and it wasn’t directly to me, was that Hill was pissed-off about whoever

- had done it in his district because the tone did not come across as he would

‘have liked it to come across because it was an issue he wasn’t going to touch

in the campaign. So he was not very happy about it.” Id, at 145. Sce also
Rodriguez Deposition at 326 responding to a similar question specifically
regarding the Hill campaign saying *I believe they were not pleased.” This is
telling evidence that the Hill campaign did not request the ads or coordinate
with regard to their content, never mind the other factors.

Carlos Rodriguez’s Deposition
Mr. Rodriguez testified that he did not ask campaigns whether issue education
ads would be useful in their districts. Rodriguez Deposition at 303.
Further, when discussing the issues related to Mr. Yellowtail, Mr. Rodriguez
stated repeatedly that “It was widely known and documented.” Moreover, he
testified that “I don’t know that I discussed it with him (Rick Hill) at any

length.” Id. at 311. See also id. at 289."

14

The Brief discounts this testimony simply because Mr. Rodriguez made some generalizations with
regard to contacts with the campaigns.

14



When asked where he obtained the key issues information on the Triad Audit
Report for Rick Hill, Mr. Rodriguez testified that “It would have been either
from the campaign or it would have been from Jason in terms of his
background research,” id, at 314, again conﬁrming that public documents
could have been the source of the information."*

When the General Counsel’s office asked specifically “And in terms of the
needs listed on the top of the second page -- . . . where did you get that from”
Mr. Rodriguez’s answer was simple and direct “Myself. Those are
conclusions.” ]d, at 314 (emphasis added). This refutes any “inference” that
the campaign requested that Triad run ads. Moreover, when asked whether he
discussed the needs section with the campaign, Mr. Rodriguez testified “Not
likely.” ]d. at 315 (emphasis added).

When asked whether the work that he was doing for Triad and specifically
whether the closeness of the congressional races had any influence on the
selection of the media markets for the Citizens for the Republic Education
Fund and Citizens for Reform issue ads, Mr. Rodriguez was quite explicit ~
*“No.” Moreover, he testified that Triad did not get involved in the issue
education project until all of the audits were complete.” Rodriguez
Deposition at 281, 312-313 (“We didn’t know we were doing issue education

advertising, I don’t think, in September.”). This testimony was corroborated

13 This was consistent with Mr. Rodriguez’s testimony from throughout his deposition that many of

the key issues identified on the audit reports were from the pre-audit briefing papers that he got from his
office. Sge, .8, Rodriguez Deposition at 364, 371.

15
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by Mr. Oliver, as discussed above, and is further corroborated by the fact _that
it was not until after the Hill audit that Triad entered into a Management
Agreement with Citizens for Reform. General Counsel’s_ Bnef at 8..

When asked how the media markets were selected, the General Counsel’s
Brief discounts Mr. Rodriguez’s response that “By and large . . . where the
unions were doing there work.” “[I]f the unions were there, we needed to
have a presence.” Id. at 285. While the Brief did not find this to be a credible
response, the General Counsel’s Report in MUR 4291 recognized that the
AFL-CIO ran ads “closest” to the election in the Montana-AL district.
General Counsel’s Report in MUR 4291 at 14-15, and n.10. Moreover, the
evidence in the case was that the Montana-AL district was not on the original
target list of Citizens for Reform. Rather, Montana-AL was added to the list
at a later date. Rodriguez Deposition, Exhibit 22.

Further, Carlos Rodriguez testified that he did not recall having made the
decision to add the Montana-AL race to the list of races that issue ads were to
be run in, Id. at 290. On the other hand, Meredith O’Rourke testified that the
Yellowtail ad was run because “[b]ecause it was an issue that was important
and our clients were interested in it.” O’Rourke Deposition at 495. Ms.
O’Rourke specifically identified a Triad client interested in the issue of
spousal abuse. ]Id.

When asked whether the issues were derived from the audits, Mr. Rodriguez

was unequivocal. “Oh, no. I want to make that clear. They did not get the

16
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audit reports from us. It- wasn’t relevant because the audit reports, as you well
know having studied them, had a lot to do with the mechanics of the
campaign, particularly a congressional campaign. And jt was not relevant to
the issues that were being raised by these two issue education committees. So
not only was it not relevant, it was not given to them.” ]d. at 299-300
(emphasis added).
Finally, Mr. Rodriguez testified unequivocally, just as did each Triad person
identified in the General Counsel’s Brief, that the ads were not produced at the
request or suggestion or authorized by any candidate, id. at 401-402, that
there was no discussion regarding the content, timing, location, mode,
intended audience, the volume of distribution, the frequency of placement of
the ads or communications, jd., that there was no discussion with any
candidate regarding Citizens for Reform, and that no candidate or campaign
committee had any idea that Carlos Rodriguez may have been involved in any
organization that might be considering doing issue ads.

Meredith O’Rourke’s Deposition
The General Counsel’s Brief states that “Mr. Hill voluntarily brought up Mr.
Yellowtail’s history of spousal abuse.” Brief at 12. At no time did Ms.
O’Rourke state that Mr. Hill “voluntarily’” brought up this information. In
fact, her testimony was hazy. For instance, in response to the question — “Do
vou know if Mr. Hill was planning to make the fact that his opponent hit his

wife an issue in the campaign?” Ms. O’Rourke answered “I don’t know. I

17
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don’t remember that coming up. I just remember fhat fact coming up and
it just stuck in my head.” O’Rourke-Deposition at 491 (emphasis' added).
Ms. O’Rourke’s testimony needs to be taken in context. Jason Oliver had
already prepared charts on all the campaigns and had already performed
research by the time of Triad’s first interview with Rick Hill. The fact that
Mr. Yellowtail had some issues in his past was a matter of public knowledge
and had been raised by one of Mr. Yellowtail’s Democratic opponents in the
primary, well before these meetings. Thus, it is likely that Mr. Yellowtail’s
background was well known to Triad before Rick Hill or his campaign had
ever heard of Triad and that Triad could have asked Mr. Hill about these
allegations rather than Mr. Hill having raised the issue “voluntarily™.'®

e When asked “Before doing the CR and CREF ads did TRIAD make any effort
to find out to find out what issues the campaigns would like to see mentioned
in those ads,” Ms. O’Rourke responded “No. No.” Id. at 491.

e Finally, when asked whether any candidate was aware of the existence of

Citizens for Reform prior to running the issue ads, Mr. O’Rourke again

responded “No.” ]d. at 528.

to The Brief's characterization of Congressman Hill's testimony on this point also is inaccurate. The

Brief (at 12) says that *“Mr. Hill also testified that he did not discuss either Bill Yellowtail or the issue of
spousal abuse during the meeting.” The Questions posed were as follows: “Do you recall this woman
discussing Bill Yellowtail with you at the meeting?” and “Do you recall discussing with this woman the
issue of spousal abuse”” Congressman Hill answered “No™ to both questions, meaning he didn’t recall.
Hill Deposition at 112-113. This is not the same as saying he didn’t do it — just that he didn’t recall. This
is an example of the Brief being imprecise which can lead to misrepresentations and inaccurate
conclusions.

18
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IV.  ANALYSIS

Much of the Brief’s recita-tion of the legal standards relate to the siatus of Triad,
and the Brief’s alternative legal conclusions also re_late to Triad’s status as either a
political committee or a corporation. The Committee expresses no view on these issues
in that they are simply irrelevant to the Committee. The only issue relevant to the
Committee is whether it coordinated with Citizen for Reform, or even Triad, with respect
to Citizens for Reform’s advertising in Montana in October, 1996. It did not, pure and
simply.

The simplest explanation of why no such thing happened is that any
advertisements in the general election regarding Bill Yellowtail’s personal behavior could
have had the effect of completely undermining Rick Hill’s credibility with the electorate,
and could have caused him to lose the election.'’ This was true even if a third party ran
such ads because the ads would undoubtedly be attributed to Mr. Hill, just as the General
Counsel’s Brief has done here. These ads were a recipe for disaster.'® This is why the
Committee did everything in its power to stop the ads, and to its knowledge the ads ran
only in one market for only a brief period of time because the stations acceded to the
request of both the Hill and Yellowtail campaigns to take the ads off the air.

Did Rick Hill meet with representatives of Triad? Yes. Did members of Rick

Hill’s campaign staff meet with Triad? Yes. Were the telephone calls from Triad to the

" The Hill campaign is certainly happy that it's worst fears did not come to fruition.

18 Even before he was the nominee in the general election, Mr. Hill made a pledge not to raise Mr.
Yellowtail’s past as a campaign issue. And as Congressman Hill testified before the Commission, he felt

confident that he could beat Mr. Yellowtail on the issues, not on his past behavior.

19
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Hill Committee? Yes. Is it possible that the Hill Committee sent press clips about Bill
Yellowtail to Triad? Yes. Does this mean that the Hill Committee coordinated with
Triad with respect to these ads? No'.__

Rick Hill and the Hill Committee met with hundreds of people during the course

_ of the campaign. The Committee responded to calls from hundreds of people during the

course of the campaign. The Committee gave information to hundreds of people during
the course of the campaign. Triad was no different than any other organization that came
through the door of the Hill Campaign and nothing in the testimony suggest or evidence
that it was.

Not one single person testified or provided evidence that the Citizens for Reform
had aired ads on behalf of the Committee “at the request or suggestion of the candidate,
the candidate’s authorized committee or any agent for the candidate.” 11 C.F.R.

§ 100.-23(c)(2)( i). In fact, every single person testified to the contrary. Jason Oliver
testified that no campaign requested that a third party ad be done and that the Hill
Committee, in particular, was angry that someone had run these ads. Carlos Rodriguez
testified that no campaign requested that an ad be done and that the Hill Committee was
not pleased about these ads. Meredith O’Rourke testified that no campaign asked that an
ad be done. The Campaign filed the very complaint that started this investigation and
swore that they were not authorized by the Campaign. Congressman Hill testified that

neither he nor anyone associated with his campaign asked that an ad be done. And Larry
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Akey testified that he did not ask that an ad be done.' Whatever else the documents_may
show they do not show that the Hill Committee requested that an ad be done. n

But what about the documents? The only truly relevant document, and the one
that the Brief puts its greatest reliance on, is Carlos Rodriguez’s audit report. Here again,
Mr. Rodriguez testifies that a “3™ party to expose Yellowtail” under “Needs” was his
personal conclusion. Jason Oliver’s interpretation that this meant that someone on the
Hill campaign had asked for a 3™ party to expose Yellowtail is nothing but an
unsubstantiated and incorrect conclusion that would never stand up to a careful
examination. Jason Oliver wasn’t at the Hill audit. It is not even clear that Jason Oliver
saw the “notes” of the Hill campaign audit or that there were *“‘notes™ as opposed to Mr.
Rodriguez simply dictating an audit report so Jason Oliver can’t possibly know that

someone on the Hill Committee asked for a third party to expose Yellowtail.

19 The General Counsel’s staff also conducted an extensive interview on August 28, 2000 with
Charmaine Murphy, the Campaign’s manager at the time the ads were run. Ms. Murphy testified that the
campaign thought the ads were in poor taste, that everyone was appalled by it, and that Larry Akey was not
at all happy about the ads. Moreover she stated his reaction was “absolutely not that he knew it was
coming.” The General Counsel’s Brief apparently omits this testimony because it undercuts its theory of
coordination.

0 The Brief twice references (at 7 and 25) a Triad Stipulation that its audit’s typically included the
campaign’s self-assessment of its specific needs. Even if this is so, this does not amount to a request that
Triad meet these needs.

Moreover. in this case, Mr. Rodriguez testified specifically that he drew the conclusion that the
campaign needed a 3" party to expose Yellowtail, not that the campaign had identified such a need. Even
under a worse case scenario, which is the scenario proposed on the Brief, let’s assume Carlos Rodriguez
shared his view with the Committee that it needed a *3" party to expose Yellowtail,” nothing suggest that
the Committee responded to this advice by saying “oh yes, Triad. and you are that 3 party.” This is
inconceivable on two levels. One, Triad held itself out as, and the Committee understood Triad to be,
representing individuals who were trying to decide how to allocate their contributions to candidates. Triad
never represented itself as an organization in the business of doing issue ads or related to any such
organization. Two. the campaign knew that any ad regarding Yellowtail’s past, in the face of a pledge not
to raise such an issue, had the ability to derail the campaign. Had Rodriguez suggested this to the
campaign, it would have been rejected.
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Moreover, the Brief does not e;);plain why Mr. ROd.l:i guez’s testimony about this is
“self-serving and should -not be credited.” Brief at 26. T(->- the contrary, it is completely
credible that Mr. Rodriguez would have been offended about allegations of spousal -
abuse. Wouldn’t you? Moreqver, it is completely credible that when the Hill ;:ax.npaign
affirmed for Mr. Rodriguez that it was not going to raise Mr. Yellowtail’s past hist.ory
that Mr. Rodriguez would have taken it upon himself to decide that a 3" party needed to
expose Yellowtail since Hill wasn’t going to do it (to the extent “expose” is an apt
description). Further it is comple;ely credible that, as Ms. O’Rourke testified, that one of
Triad’s clients was interested in this issue and that is why, at the 11" hour, the Hill
Campaign was added to the list of campaigns where an issue ad was going to be done.
And perhaps this explains why the chart that the Brief so heavily relies upon, Oliver
Exhibit 5, has a “NO” in the column next to Rick Hill_and no funds identified as having
been spent on Rick Hill — in other words Citizens for Reform had no plans of doing an ad
for Rick Hill. Moreover, it’s completely credible that the ads were done in response to
AFL-CIO ads which themselves ran very close to the election. All of this is a completely
credible alternative theory of what might have happened based on the testimony and
documents. But the Hill campaign can not tell you how these ads came to be aired
because it does not know. It only knows that it did everything in its power to stop the
ads.

Thus, there is no evidence that there was “substantial discussion or negotiation
between the creator, producer or distributor of the communication, or the person paying
for the communication, and the candidate, the candidate’s authorized commi.ttee ...0r

the agent of such candidate or committee, regarding the content, timing, location, mode,
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intended audience, volume of distribution or frequency of placement of that

communication, the result of which is collaboration.” 11 C.F.R. § 100.23(c)(2)(iii)

(emphasis added). Not even the General Counsel’s Brief’s unfounded assertions suggest

jthat this'criteria has been met. Rather,' the Brief’s analysis only raises the issue of -
content, but does not address any of the other criteria. Brief at 23. Moreover, when it
comes to content, the testimony is quite consistent that the Hill Campaign was upset
about the Yellowtail ads.

In sum, just as the Commission acknowledged in MUR 4291 that, despite the
extraorciinary degree of connectedness between the AFL-CIO and the recipient
committees in that case, there was no evidence of coordination (despite the fact that the
General Counsel’s office didn’t even bother to look at thousands of pages of documents),
and just as the Commission acknowledged in MUR 4624 that there must be substantial
discussion or negotiation over an expressive communication’s content, timing, location,
volume, etc., which was denied by the parties in that case and to which the documents
could not meet the test, the Commission should assess this case similarly and find that
there is no probable cause to believe any violation occurred. Any other decision would

not only be an abuse of prosecutorial discretion and inequitable, but it would be wrong.”'

z We note that the Brief at 9 states that Citizens for Reform sponsored 19 Triad — managed
advertising campaigns immediately prior to the 1996 congressional elections. Has the General Counsel’s
Office recommended probable cause against all 19 committees? We doubt it. This is not to suggest that
the Committee wants the General Counsel to do so, but only that it’s isolation of the Hill Campaign cannot
be justified and is certainly not equitable.
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V.  CONCLUSION

For all of the above stated reasons, the Commission should find né probable cause

to believe that the Rick Hill for Congress Committee violated either 2 U.S.C. § 434,

441a(f) or 441-1.).’2

Respectfully submitted,

Cltcrd’ o Hoc b

Carol A. Laham

WILEY, REIN & FIELDING LLP
1776 K Street, N.W.

Washington, D.C. 20006

(202) 719-7301

Counsel to The Rick Hill for
Congress Committee

and Gary F. Demaree,

as Treasurer

August 27, 2001

= The idea that the Committee could have *“knowingly accepted” an in-kind contribution from
Citizens for Reform when it publicly called for the ads to be taken off the air and filed the complaint
against Citizens for Reform is simply illogical.
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Rehberg gaining,
Hill now leading,
MSU poll finds-

' HELENA“(AP) - Republican
Dennis Rehberg may be narrow-
¢ ing the gap 0 his bid to unseat

By PETER JOHNSOH -
Tribune Malt Wrtier

Democratic Rep. Deb Kottel could
face a tough re-election race in
House District 45 in northcentra!
_Great Falls.

Republican challenger Bob Ba-
lyeat & campaigning very aggres-
sively, with lots of yard signs and
door-10-door campaigning in the
u::m of shaded ":::M‘I’bl:" homes
and many youn S.

The dln,ﬁ:l“ m‘:rs Democratie, hut
Republicans say the nght cundidate,
ke Susan in 1968, can win
here. Democrats-say Kotte! is work
ing hard, too, and keeps in touch
with constituents through newslet-
lers.

Balyeat, 49, who runs a business
distnbuting his wife's art, is conser-
vative on social and ecanomic is-
sues. He is a strong advocate of re-
ducing the size ot government
through privatization of services
and other means.

Kottel, 44, a University of Great
Falls parslegal professor. is eumld-

ered liberal gn some issues but
. cpsafully h;‘d three nm-eﬂmo
Is In first term. If re-slected

she would work on bills protecting
seniors arid ofhers from telephone
scams and emndmg lhe use

Democratic Sen. Max B
and Republitan Rick Hill has an
lead aver D st Bill

Yellowtail in the U.S. House race.
a new poll shows

The Montana State University-
Billings survey taken last week-
end indicated Baucus had 43 per-
cent of the vote and Rehberg had

cor lulln-
H ties.
Both candidates live outside the
* district, which is legally permitted
but can be & campaign issue.
Balyeat lives west of Great Falls,
but grew up m the district. Kottel
dives in southwestern Great Falis but
says the muddle-class working
neighborhoods of HD4S suit her po-

" .
m ' mbl mpn-::m-m N'lns-u.
Nn'n -l'hll Diewict 47, ('na'ntn
N"Wl-llh

existing businesses, and help estad-
lish new business by eliminating un-
necessary regulation.

Budget trimming? .

Kottel: Program evaluation anc
management 1s essential. State gov-
emment can become moare efficrent
through data managememt. The
State needs to invest in an imegrat-
-2d date- ment system. Such.
a system

through speed of collections as well

-—————— e g gy

ly. since a strong family is the ulti-
nme deterrent to social problems.

I've been successfully mamed for
19 years and have seven children; [
can lead by example. 2. Fmdam,
which provides opportunity. 3. Ece-
nomic issuey. We need the opportu.
nity to subtain er improve our prop-
sty and
idents -ull uppreciste my expen-
ence. expeniise and common sense,
25 years of weceulnl small ‘busi-

sgcuracy of the collaction sy
eg’lqum. We must privatize many
< gavemment (o reduce costs
and make government-more effi-
clent. Government programs should
be restricted 10 those that can't be
provided by the private sector, since
- studies show government on the av-
erage s twice as much to do
the same job. We must look at “de-
consalidation™ to save money, as
consolidation usually creates a new

carlier polis
ndicating the

to 'be followed closely to gee If it
spyrs*‘more revenue as Jxpected

ical-dependency issués from those
with lhmkln. errols und prmnde |h¢
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deni polls takén within the last H«: are m:w fer s 10 government workers
month bath shéwed Baucus with & 10 the Tribune's questions: and agencies that find ways to use
- » wlder iead of SI percent to 37 reform needed? govemment money more cf‘ﬁcuemly.
. pe I&cl The property-lax systam  Handliag prison growth?
: P he Msu poll 50 showed Hill | rigeds to be overhauled.iCurrentty  Kattal: We need to look at devel-
. slightly  leading the sy is not or cur. OPINg community corrections pro-
: Yellowaail, 41 rent on property valustiort Last ses- STams for non-vialent .offenders
: percem ta 36 | sion we reduced the business prop- Father than sentencing them to
H percent. 1n erty tax over the next five years prison: We must distinguish crimi-
. . contrast to | Thisprogressive reduction will need - Nal behavior that i related to chem-
.
:

race was closer
103 deald heat.
The MSU poll, con-

through growth. If this does not
happen, we will [ace & serlous fund-
ing shoqtfall.

ly Government's mn;crrv!e

18-21,
§08 regisered véters by tele-
ghone The survey’s margin of er-
Iror could mean the results vary
ly Plus or minus five percentage
s.
" . The governor's, was ex-
' eluded from thé Yesults be-
\ﬂIll obthe death' Wadnesday of
: Bemocratic candidate Chet Blay-
- lock However. all previcus sur-
o' veys have shown Republican in-
-. cumbent Marc Racicot with
, -about a 70-puint lead.

r - In the Senate race, the poll in-
- dicated Reform Party candidate
2 Becky Shaw has about § percent.
. “and Stephen lieaton. the Natural
< Law Pany nominee. has less than
st percent Eleven percent remain

- ‘undecided. .
~Ihe poll found Rehbesg irjiling”

l.:
i.d ucted Oct
8
:.

@y & smaller margin then previ--

(2] polls. even though 37 percent
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Gndidate Jim Brooke got"d per-
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ter g for hl‘h -nsk
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gin to short-circuit the increased
into our system.
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Jub crestion?
Kottel: State gove can get

That will make
30 prisons aren’t 50 pleasant. We
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rehabilitation programs and fucili-
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humane and safe living conditions
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out of the way of small businesses.
We need 10 protect the Coal Tax
Trust Fund so loan money will be
available 10 assist new businesses
moving into the siate. Rund: re-

ge recidivism. 1 also beheve in
the appropnate use of the death
penalty for murderers. New correc-
tions facilities must be approved by
voters in communiues where they
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" of state resources 13 8 way to create
n

are prop
issues In district, and why
qualified?
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mpaigning on his
ideas for reforming the state’s prop-
enty-tax system. which has been
controversial lor years

180 ls ool (e gu {0 treal Noww 2% on
a misdemeanor charge of ulegal
sale or possession of firewaorks
Shﬂlﬂ 1y drpuuu rh' 'r.l ||‘I|

(L1 . i

'\\ u\-nll| ‘u ull.--f l qu. a
powerful firectacker, al a Ilmlly
stand last summer.

+ Yax retorm needed?

."Simpkine: Yes. We must match the
tax with the use of funds. If a tax is
1 fund & program which is a state
responsibility. n should be broad.
based to involve all 1axpaying resi-
dents. If the tax funds are to be used

lucal governments, the s
wik ha onintiond foy taahfsnte nf
the aren vorved

“An example u school funding.

e state is required by the Consty-
tion 1o provide its share of schoal

anding. Let's sssume that 80 per.’

cem of the general fund of a school
district is the state's responsibiliry.
Rather than using the property tax-
L tn meet that responsibility, the
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state should use a '-'ud-hnd tax
to raise money to meet this abliga-
tion. This would mean a large re-
duction in property taxes.

Wadaworth: The siate's property
tax system is administered by the
Revenue Depantment, s large bu-
reaucracy that fails to address
equalization issues of residential
properties. The appraisal office and
local records indicate a vast amount
of irregularities. The so-called mar-
ket values for 1ax purpoies can vary
from 15 percemt to 200 percent of
sales prices.
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exreas of u-\mm '|T.< S| e \p

Ganl W 4,
peniss! Oilire n-ll w-‘ I-ll ||-r mm

plete dute for
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cates nqunnd by law. These certifi-

cales are used to obtain propeny

les pricea The appralaer un-
hy !

l.
property. Aboliy hing lhe l.ellmuuu
1]
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il tﬁ ,I O 4 ] ahrh) Gt Sk vt n o Biered by e rl
mtlvities and the burdbding glmlln[ jnﬂc by hnving |I|| wnte par-  ee, the adininlst
nliy it appears :'e'::'r‘c::clled inthe gional ,'h"‘e bei T.':T' mmkl‘:y’:
sists of 15 years of experience as & jonal jail concept being u n .
N recion. By promeing e ae sppair o th ste i Cav Covade Courty o bl new il e wil et
tana and we have clean air, we can 'c:':emc:ud'm'y; a‘;ﬂ:’:ﬁrﬂm :"n“ nal behavior, we must hold minors 10 the way values

encourage industry thst co-exists
with the state’s natural beauty.

Budget trimming?

Simpkina: The problem is not re-
ducing curcent spending, # I ine
cisanlng titine apwivdiog al o 1uts
taster than the grawth in revenue
from ing tnnes. The only way

q! pr DU
value from a rrplnrrmml -coAt ap-
proach. The depanmem ahould he
required to have peaple, not com-
puters, do sppratsals.

What can state government do 1o
create jobs and promote economic
development?

anc can balance an accelerated
apending budget is 1o incrense the
tax rates. which in turn increases
the percentage of u person's wages
thut go towsrd supporung m-
ment autiays:“Th

Wadaworth: My bnckgrmmd con-

Rehberg closing gap with Baucus, poll finds

_HELENA (AP) - lhpublleln us

Heaton's showvang was less than }

Denmis R
cbuld de gamning on Democnluc
Sen. Max Baucus, a new poll indi.
ostes
The Lee Newspapers Pall, taken
Oct 14:21, found B wth 46

Since the carler polis, Rehberg
has used campaign ads that attack
Baucus as “wishy-washy" on major
1ssues, and for

Thirteen percent of the male vote 1s
undecided

In sreas of the stste, Baucus was
ahead of Rehberg 44 percent to 39
percent in eustern Montuna. with 17

Pl

at a chic W salon

percent of the vote and Kehberg
with 4) percent

A Montana State Umversity:
Billings survey. 1aken last weekend,
also indicated Rehberg may be pick.

Other ads have featured p'upulnr Re-

publican Gov. Marc Racicot praising
Rehberg as a family man

Baycus has responded with ads

g R R of neg cam-

m' yp support It had B wih

Fj rcent af the vote and Rehberg

8 percent Two other indepen-

dem polls taken wathin the last

month both found Baucus with a

‘ndev fead, 51 rﬂum 19 37 percent

The Lee poll quesuioned K01 reg-

stdred voters and has & margin of

error of plus or minus 3.3 percent-
age points.

Twelve percent of voters said they
were undecided Relorm Party can-
diwdate Becky Shaw was favored by
t percent of those palied. and Nat-

HELENA (AP) - A pol
publican Rick Hill edging Democu.
8ill Yellowtail in the race for Mon-
tana’s lone seat in the U.S, House.
Forty-seven percent of the people
questioned 1n the poll Oct. 18:21
sawd they support Hill, and 42 per-
cent backed Democrat Bnll Y!"DW

g and g his own osth
for a clean umpn‘n

Thiny-eight percent of the 401
women polled favored Rehberg.
compared with 30 percent tn the last
Lee poll Baucus had suppon of 30
percent of the women. down from
6U percent wn September. Eleven
percent of the women remained un-:
decided.

Rehberg continued to have the
suppourt of 44 percent of the men 1n
the Lee poll, the same as he did in a
September Lee pall, while Haucus
3 holding at 42 percent with men

ght lead in the castern
Montana, Bullm‘; Great Falls and
Musoufa regiuns, snd Yel.owtaif
ahead in the Butte and Helena sr-
eas

In the Great Fulls, Hi-Line area,
Rehberg led 47 percent 1a 41 per-
cent. with Shaw »t | percent and 9
percent undecided.

In the BHutie-llelens.-Bozeman
arca. Hasucus topped Rehberg 48
percent to 3K percent, with 13 per-
cent undecided and Shaw st | per-
cent

In the Missoulu-Kahispell area,
Baucus edged Rehberg by 46 per-
cent to 43 percent, with 10 percemt
undecided and 1 percent for Shaw

NEW SHIPMENT

BLACK HILLS GOLD

state personnel must be held ac- Tesponsible for crimes. texes aré adminis
b Each ppraisal of
rty has resulted in large law-
snite agninst the stale, Ench lnwsun
‘ fatn of 1 e [
entininy (nn pump- lhe st hae
fost each sufl, 1esuliting n the tax-
payer picking up the delicit. If a
consistent tax system is developed
wta a fair and equitnble stnicture
the atnte could nperate efficlently.

Mutfiors lor moset domaestic car: & truoke

“.. axhaust, brakme or shocks ot our ¢
mm‘unm‘um' ,.,g

¢ Shocks * Brakes * St

* Ask about our ifetrne warranty.
bl L .+ TDR asieg Wuter Seve 0w
inals from prisons because they are You Want It Done RIG
Come right in for immediate service!

] g.loyes -
B Silont At FA
SKEE’S THE EXHAUST PROS [RUR I
4125 3nd Acerave Nerhe £532-6094 3617 10th Avenue South * 7618811 A

Newest and Largest .
Bookstore in Great Falls

Special Events All Week
Watch for Daily Schedules

We Love Special Orders

Grand Opening, « Friday October 25th Thry Halloween

120 Central « ¢
9.9 Mon-Sat « 1(

QPPORTUNITY...

——an SO VT- O T



